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ENOUGH IS ENOUGH:
CONGRESSIONAL SOLUTIONS TO CURB
GUN VIOLENCE IN AMERICA’S K-12 SCHOOLS
Michael V. McQuiller*
Abstract:
Almost two decades after the massacre at Columbine High School, shootings at our
nation’s K-12 schools have become the new normal. More than 350 incidents of gunfire on school
campuses have occurred in just the past five years. These have occurred with two federal laws on
the books aimed to keep guns away from school campuses. This Article analyzes the Constitution’s
Article I provisions, as well as Bill of Rights limitations, that allow Congress to pursue solutions
to this epidemic of violence. It also proposes three proactive solutions that could reduce the
likelihood of and limit the damage inflicted by mass shooting events in schools, namely expanded
firearm purchase background checks, mandatory school planning for active shooter situations, and
increased funding for school resource officers.
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I. INTRODUCTION
On October 24, 2014, 15-year-old Jaylen Fryberg walked into his school cafeteria and shot five
fellow students, fatally injuring four, before turning the gun on himself and committing suicide.1
As indicated by the data gathered by Everytown, which tracks every occurrence of gunfire on
school grounds since 2013, incidents of gun violence in our nation’s schools have become
tragically commonplace.2 There have been at least 357 incidents of gunfire on school campuses
since 2013, and these incidents have increased from 53 in 2016, to 65 in 2017 and 69 thus far in
2018.3 Institutional names that would otherwise pass through a person’s consciousness with little
notoriety, from “Columbine” to “Sandy Hook” and “Stoneman Douglas,” have become
synonymous with the most violent minutes of our nation’s educational history.
These incidents occurred despite two federal laws in force since the 1990s designed specifically
to curtail gun violence in schools: the Gun-Free School Zones Act (GFSZA)4 and the similarlynamed Gun-Free Schools Act (GFSA). 5 In exchange for certain federal funding, the GFSZA
creates a 1,000-foot gun-free zone around all K-12 schools, declaring it a criminal act to bring a
gun into such a zone, 6 while the GFSA requires state-run schools to expel students who bring
firearms onto school grounds.7 Instead of proactive steps to keep guns away from schools or to
limit damage when gunfire occurs on school grounds, these laws have only served to punish; this
deterrent simply has not done enough to curtail the gun violence that has ripped into our
educational communities.

1

Max Kutner, What Led Jaylen Fryberg To Commit the Deadliest High School Shooting in a Decade?, NEWSWEEK,
(Sept. 16, 2015, 7:11 AM), https://www.newsweek.com/2015/09/25/jaylen-ray-fryberg-marysville-pilchuck-highschool-shooting-372669.html.
2

Gunfire on School grounds in the United States, EVERYTOWN FOR GUN SAFETY SUPPORT FUND,
https://everytownresearch.org/gunfire-in-school/ (last visited October 18, 2018).
3

Id.

4

See generally Gun-Free School Zones Act 18 U.S.C. § 922(q)(2)(A) (1996).

5

See generally Gun-Free Schools Act 20 U.S.C. § 7961 (2002).

6

Guns in Schools, Summary of Federal Law, GIFFORDS LAW CENTER TO PREVENT GUN VIOLENCE,
http://smartgunlaws.org/gun-laws/policy-areas/firearms-in-public-places/guns-in-schools/#federal (last visited
October 20, 2018).
7

Id.
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In passing both the GFSA and GFSZA, Congress utilized several of its constitutionally-prescribed
powers including its powers to regulate interstate commerce8 and spend funds acquired through
taxation to advance the general welfare. 9
The legal backdrop surrounding these tragedies is complex. The Second Amendment guarantees
that “[a] well-regulated Militia, being necessary to the security of a free state, the right of the
people to keep and bear Arms, shall not be infringed.”10 The debate over the Second Amendment,
which, due to an intense political divide over gun control, tends to take center stage in the aftermath
of mass shootings, is discussed later in this Article.
There are many reasons for these tragedies, and this Article does not presume to find a one-sizefits-all solution to this horrible problem. Rather, this Article investigates ways Congress can make
mass shootings considerably less likely or at least limit the carnage that each inflicts.
Congress should do everything in its power to prevent shootings in our nation’s K-12 schools. This
Article proposes expanded background checks for firearm purchases and mandated active shooter
emergency planning, as well as additional funding for armed school resource officers who can
rapidly respond to an on-campus shooter.
Part II reviews the actual and proposed policy changes in the aftermath of the shootings at Sandy
Hook Elementary, and Part III explores the tools that Congress can use to enact legislation
regarding firearms and schools, as well as limitations on its reach. Part IV discusses possible policy
changes and their respective constitutionality, some of which could build off failed legislation from
the Sandy Hook aftermath. Part V concludes by briefly summarizing this discussion and serves as
a call to action to Congress.
II. CONTEMPORARY EXAMPLE: SANDY HOOK ELEMENTARY SCHOOL
On December 14, 2012, 20 year-old Adam Lanza shot his way into Sandy Hook Elementary
School where he shot 26 people to death, most of them young children.11 He was carrying semiautomatic pistols and a semi-automatic rifle; he used the rifle on his victims and a pistol to kill
himself.12 Lanza got past a security system, which required visitors at the front door to be checked

8

U.S. CONST. art 1, § 8, cl. 3.

9

U.S. CONST. art 1, § 8, cl. 1.

10

U.S. CONST. amend. II.

11

James Barron, Nation Reels After Gunman Massacres 20 Children at School in Connecticut, N.Y. TIMES (Dec. 14,
2012),
http://www.nytimes.com/2012/12/15/nyregion/shooting-reported-at-connecticut-elementary-school.html.
12

Id.; See also Andrew Gorosko, Long-Awaited 12/14 Report Offers Details, But No Motive, NEWTOWN BEE (Nov.
26, 2013), https://web.archive.org/web/20131224113824/http://newtownbee.com/news/0001/11/30/long-awaited1214-report-offers-details-no-motive/178307.
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in via a video monitoring system,13 by shooting through a glass panel next to the front doors. 14 He
proceeded to shoot anyone in his way, including the school principal and psychologist, as he made
his way to two classrooms.15 All 20 of the student victims, as well as two teachers and two aides,
were killed in these two adjoining classrooms.16 The teacher in at least one of these classrooms
was a substitute unable to lock the classroom door because she did not have a key.17 Nobody was
harmed in any room that followed lockdown procedures, which included locking the door and
keeping everyone quiet. 18
Lanza was reported to have a number of mental or psychological issues, with his brother stating
that he had either autism or Asperger’s syndrome, along with a personality disorder. 19 His mother
was an avid gun collector who taught Lanza how to shoot. 20 In fact, Lanza shot his mother with
one of her guns21 and used another to commit the massacre.22
In the aftermath of the shooting, President Barack Obama urged Congress to act to prevent future
mass school shootings and curb gun violence in general.23 The U.S. Senate prepared two separate

13

Id.

14

Andrew Gorosko, Long-Awaited 12/14 Report Offers Details, But No Motive, NEWTOWN BEE (Nov. 26, 2013),
https://web.archive.org/web/20131224113824/http://newtownbee.com/news/0001/11/30/long-awaited-1214-reportoffers-details-no-motive/178307.
15

Id.

16

Connecticut Shooting Fast Facts, CNN (last updated Dec. 7, 2017, 1:15 PM),
http://www.cnn.com/2013/06/07/us/connecticut-shootings-fast-facts/; Barron, supra note 14.
17

Frances X. Clines, Opinion, The Final Post-Mortem on Sandy Hook, N.Y. TIMES (Mar. 13, 2015),
https://www.nytimes.com/2015/03/14/opinion/the-final-post-mortem-on-sandy-hook.html.
18

Ken Trump, 10 lessons learned from the Sandy Hook shootings, NATIONAL SCHOOL SAFETY AND SECURITY
SERVICES (Dec. 4, 2013), http://www.schoolsecurity.org/2013/12/10-lessons-learned-from-the-sandy-hook-schoolshootings/ <https://perma.cc/HP9E-8JMC>.
19

Harriet Alexander et. al., Connecticut school shooting: troubled life of Adam Lanza, a fiercely intelligent killer,
THE TELEGRAPH (Dec. 15, 2012),
http://www.telegraph.co.uk/news/worldnews/northamerica/usa/9747682/Connecticut-school-shooting-troubled-lifeof-Adam-Lanza-a-fiercely-intelligent-killer.html.
20

Id.

21

Id.

22

Barron, supra note 11.

What’s in Obama’s Gun Control Proposal, N.Y. TIMES (Jan. 16, 2013),
http://www.nytimes.com/interactive/2013/01/16/us/obama-gun-control-proposal.html?_r=0; see also The White
House, Now is the Time: The President’s Plan to protect our children and our communities by reducing gun
violence (2013), https://obamawhitehouse.archives.gov/sites/default/files/docs/wh_now_is_the_time_full.pdf.
23
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bills dealing with expanded background checks on firearms purchases.24 One of these would have
required background checks on all private gun sales, with few exceptions, while another, known
as the Manchin-Toomey bill, would have expanded the use of background checks to gun show and
internet sales, but not to private sales between friends and families. 25 Both bills failed to pass the
upper chamber, falling victim to filibuster.26
The National Rifle Association (NRA), through its Executive Vice President, Wayne LaPierre,
derided any solution involving more gun control, denouncing the GFSZA as a catalyst for school
shootings as it announces to the world that schools are the safest place for a shooter to inflict
maximum violence without immediate interference from armed protective authorities.27 LePierre
stated, “The only thing that stops a bad guy with a gun is a good guy with a gun,” suggesting that
putting an armed guard or police officer in every school in the country was the best, though not
necessarily perfect, solution to the problem. 28
With Congress failing to act after Sandy Hook, Obama proposed 23 executive actions directed at
gun accessibility and other issues relating to gun violence,29 three of which directly related to
safety in schools. 30 One executive order directed the departments of Justice and Homeland Security
to provide continuing training and security assessments for law enforcement, first responders and
school officials on active shooter scenarios. 31 Another executive order directed the departments of
Education and Health and Human Services, as well as Homeland Security and Justice, to develop
emergency management planning guides for schools that prepare them for active shooter
scenarios.32 The third executive order directed the Department of Justice’s Community Oriented
Policing Services (COPS) to give preference to police department grant applications seeking

24

Molly Moorhead, A summary of the Manchin-Toomey gun proposal, POLITIFACT (Apr. 30, 2013),
http://www.politifact.com/truth-o-meter/article/2013/apr/30/summary-manchin-toomey-gun-proposal/.
25

Id.

26

Id.

27

Remarks from the NRA Press Conference on Sandy Hook School Shooting, Delivered on December 21, 2012
(Transcript), WASH. POST (Dec. 21, 2012), https://www.washingtonpost.com/politics/remarks-from-the-nra-pressconference-on-sandy-hook-school-shooting-delivered-on-dec-21-2012-transcript/2012/12/21/bd1841fe-4b88-11e2a6a6-aabac85e8036_story.html?utm_term=.556dcf74464c.
28

Id.

29

N.Y. TIMES, supra note 23.

30

Id.

31

GIFFORDS LAW CENTER TO PREVENT GUN VIOLENCE, supra note 6.

Id.; see also The White House, Progress Report on the President’s Executive Actions to Reduce Gun Violence, 6
(June 18, 2013), https://www.apha.org/-/media/files/pdf/topics/gun/gunviolenceprogressrpt.ashx.
32
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funding for school resource officers (SROs).33 SROs are commissioned law enforcement officers
trained to work in education environments.34
Executive orders, though well-intentioned, have a glaring problem: They can be overturned at the
stroke of a pen. A president’s executive order can be overturned by a subsequent president.
Additionally, executive orders are limited in scope, since they must work within the budget as
already set by Congress. Thus, Congressional action is necessary to enact comprehensive, lasting
solutions to the ongoing epidemic of gun violence in schools. However, Congress is limited too,
by the bounds of its constitutionally-prescribed powers.
III. CONGRESSIONAL POWER AND LIMITS IN REGULATING GUN AND SCHOOL SAFETY LAWS
The Constitution grants Congress policy-enacting powers in Section 8 of Article I. 35 These powers
include the ability to regulate interstate commerce 36 and tax and spend to provide for the general
welfare,37 as well as enact any laws that are necessary and proper to execute its powers. 38 All of
these powers allow Congress to regulate the nation’s gun and education laws as long as the
regulations do not violate any other constitutional provision, such as the Tenth Amendment.
A. The Commerce Clause and the GFSZA
Among the powers that the Constitution grants to Congress is the authority “[t]o regulate
commerce with foreign nations, and among the several states, and with the Indian tribes.” 39 Though
only a handful of words, a broad reading of the Commerce Clause developed throughout the
twentieth century, with the Supreme Court holding that any act that “exerts a substantial effect on
interstate commerce” falls within the commercial legislative purview of Congress. 40
In 1995 in United States v. Lopez, the Supreme Court addressed this understanding of the
Commerce Clause when deciding on the constitutionality of the Gun-Free School Zones Act of
1990. As originally written, the GFSZA made no connection between interstate commerce and

33

Id.

34

Rebekah Elliot, The Real School Safety Debate: Why Legislative Responses Should Focus on Schools and Not
Guns, 57 ARIZ. L. REV. 523, 538 (2015).
35

U.S. CONST. art 1, § 8.

36

Id. § 8, cl. 3.

37

Id. § 8, cl. 1.

38

Id. § 8, cl. 18.

39

Id. § 8, cl. 3.

40

Vivian S. Chu, CONG. RESEARCH SERV., R43033, Congressional Authority to Regulate Firearms: A Legal
Overview (2013) at 2, https://fas.org/sgp/crs/misc/R43033.pdf.
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banning guns within areas proximate to schools.41 When a high school student was convicted of
violating the early version of the GFSZA after bringing a concealed handgun to school, he appealed
claiming that the law was unconstitutional because Congress exceeded its authority under the
Commerce Clause in legislating it. 42 The Court identified three broad categories in which Congress
may regulate under its Commerce Clause authority: Congress may regulate (1) the channels of
interstate commerce; (2) the instrumentalities, or persons or things in interstate commerce, even
though the threat may come only from intrastate activities; and (3) the activities having a
substantial relation to interstate commerce. 43
The Court quickly concluded that the power to enact the early iteration of the GFSZA did not fall
into either of the first two categories, since firearms were neither channels nor instrumentalities of
interstate commerce.44 In holding that the law did not substantially relate to interstate commerce,
the Court noted that it was a criminal statute unrelated to commercial enterprise and was not a part
of a larger regulation of economic activity.45 It also noted that the law did not include any “express
jurisdictional element which might limit its reach to a discrete set of firearm possessions that
additionally have an explicit connection with or effect on interstate commerce,”46 such as a
requirement that the gun be transported in interstate commerce. 47 The Court rejected the
government’s argument that gun violence in schools affects the national economy by increasing
the cost of insurance, which is shared among the population, as well as discouraging travel to areas
believed to be unsafe and handicapping the education process, which would have an adverse
economic impact. 48 The Court concluded that ceding to these arguments would have essentially
granted universal congressional regulatory authority over every imaginable activity. 49
More recent jurisprudence post-Lopez has indicated an expansion in the Commerce Clause’s reach.
For instance, in Gonzalez v. Raich, the Supreme Court affirmed a lower court’s holding that
Congress can regulate purely intrastate activity that is not of itself “commercial” if it finds that
failure to regulate this activity would undermine a comprehensive regulatory scheme.50
Additionally, though the GFSZA deals purely with firearm possession and thus does not appear
affected by this line of jurisprudence, the Court has indicated that it is likely to defer to Congress
41

United States v. Lopez, 541 U.S. 549, 551 (1995).

42

Id. at 551–52.

43

Id. at 558–59 (emphasis added).

44

Id. at 559.

45

Id. At 561.

46

Id. at 561–62.

47

Chu, supra note 40, at 3.

48

Id. at 564.

49

Lopez, 514 U.S. at 563–64.

50

Chu, supra note 40, at 8.
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when it comes to activities that are economic in nature.51 It has defined economic activity as
“production, distribution, and consumption of commodities.” 52
Congress re-wrote the GFSZA in 1996, incorporating language to alleviate the Commerce Clause
problems that arose in Lopez.53 The statute now reads, “It shall be unlawful for any individual
knowingly to possess a firearm that has moved in or that otherwise affects interstate or foreign
commerce at a place that the individual knows, or has reasonable cause to believe, is a school
zone.”54 The Court in Lopez indicated that the lack of a requirement that the possession of a firearm
has any connection to interstate commerce was a death knell for the law. 55 The jurisdictional
language that Congress inserted in 1996 specifically alleviated this problem, and it has not been
successfully challenged since its reauthorization. 56 The Eighth Circuit denied a Commerce Clause
challenge to the GFSZA, stating the law “contains language that ensures, on a case-by-case basis,
that the firearm in question affects interstate commerce.” 57 The Ninth Circuit has come to the same
conclusion.58
There are some critical exceptions to the GFSZA. For instance, the law allows an individual to
bring a firearm into a school zone if (1) it is not loaded and is secured in a locked container or
vehicle rack; (2) it is on private property away from school grounds; (3) the individual carrying
the firearm is qualified to be licensed and is licensed to carry the gun by the state or political
subdivision in which the zone is located; (4) the gun is not loaded and the individual is traveling
through the school zone in order to gain access to hunting grounds, with the school’s permission;
or (5) the individual is working in some capacity for the school and has its permission to bring a
firearm into the zone or is a member of a law enforcement body and is acting in an official
capacity.59
Despite the exceptions written into the GFSZA, this law proves that Congress can use its
Commerce Clause powers to enact legislation banning guns from schools and the areas
51

United States v. Morrison, 529 U.S. 598, 613 (2000).

52

Gonzalez v. Raich, 545 U.S. 1, 25 (2005).

53

GIFFORDS LAW CENTER TO PREVENT GUN VIOLENCE, supra note 6.

54

18 U.S.C. § 922(q)(2)(A) (1996).

55

Lopez, 514 U.S. at 567.

56

GIFFORDS LAW CENTER TO PREVENT GUN VIOLENCE, supra note 6.

57

United States v. Danks, 221 F.3d 1037, 1039 (8th Cir. 1999).

58

Federal Powers to Regulate Guns, GIFFORDS LAW CENTER TO PREVENT GUN VIOLENCE (citing United States v.
Dorsey, 418 F.3d 1038, 1046 (9th Cir. 2005) (finding that the amended 18 U.S.C. § 922(q) resolves the
shortcomings the court found in Lopez because the revised statute incorporates a jurisdictional element which would
ensure that the firearm possession in question affects interstate commerce), https://lawcenter.giffords.org/gunlaws/federal-law/other-laws/federal-powers/ (last visited Oct. 3, 2018).
59

18 U.S.C. § 922(q)(2)(B).
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surrounding them. Though the Lopez decision was a contraction in Congress’s reach, its aftermath
has shown that the Commerce Clause is not as restrictive as conventional wisdom might have
suggested.
In addition to potential restrictions under the Commerce Clause, any Congressional action must
also fit within the bounds of the Necessary and Proper Clause.
B. The Necessary and Proper Clause
Congress has the power to “make all Laws which shall be necessary and proper for carrying into
Execution the foregoing Powers, and all other Powers vested by this Constitution in the
Government of the United States, or in any Department or Officer thereof.” 60 In McCulloch v.
Maryland, the Supreme Court elaborated that the “necessary and proper clause” was intended to
expand Congress’s power, not to limit it, and that “necessary” was closer in meaning to
“appropriate” than “absolutely necessary.”61 In 2010, the Court reaffirmed this broad view of the
Necessary and Proper clause in United States v. Comstock.62
In 2012, the Court refined this broad interpretation in National Federation of Independent Business
v. Sebelius.63 In National Federation of Independent Business, the Court found that the Patient
Protection and Affordable Care Act’s (ACA) individual mandate, which required individuals to
purchase health insurance, could not be sustained under the Necessary and Proper Clause, because
the individual mandate component of the law reached “beyond the natural limit of Congress’s
authority and dr[e]w within its regulatory scope those who otherwise would be outside of it.”64
The Court reasoned, “Even if the individual mandate is ‘necessary’ to the ACA’s insurance
reforms, such an expansion of federal power is not a ‘proper’ means for making those reforms
effective.”65 The Court further reasoned that regulating inactivity “divorced from any link to
existing commercial activity” 66 was an usurpation of congressional power.67
This holding may serve to overwrite the McCulloch rationale that the Necessary and Proper Clause
is a means to extend Congress’s power rather than limit it. However, nothing in the majority
60

U.S. CONST. art 1, § 8, cl. 18.

61

McCulloch v. Maryland, 17 U.S. 316, 421 (1819).

62

United States v. Comstock, 560 U.S. 126, 133–34 (2010) (upholding civil commitment statute that detained
mentally ill sexually dangerous prisoners for longer than their sentences as a necessary and proper exercise
rationally related to its powers, including those to regulate interstate commerce).
63

Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012).

64

Id. at 2592.

65

Id. at 2592.

66

Id. at 2590.

67

Id. at 2592.
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opinion in National Federation of Independent Business indicated a new, narrower meaning of
“necessary.”68 Any action that Congress might take to curtail gun violence in our nation’s schools
should still pass muster under the Necessary and Proper Clause if it is rationally related to the
exercise of an enumerated power, such as the Commerce Clause or, as the next section discusses,
the Spending Clause.
C. The Spending Clause and the GFSA
Article I, Section 8, Clause 1 of the Constitution, or the “Spending Clause,” empowers Congress
with the “Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and
provide for the common Defense and general Welfare of the United States.”69 This provision
enables Congress to establish cooperative Federal-State spending programs,70 including
educational programs. Through these programs, Congress allocates funding to states contingent
upon certain requirements.71 However, there are limitations on the conditions Congress can
impose, as the Court provided in South Dakota v. Dole: (1) The exercise of this power must be in
pursuit of “the general welfare;” (2) the conditions must be apparent to the states during their
determination to accept the funding; (3) the conditions might be illegitimate if they are unrelated
to a national interest in a particular program; and (4) other constitutional provisions may
overwhelm the constitutionality of a conditional funding program. 72 This last limitation refers to a
possible Tenth Amendment violation, as the funding program cannot coerce states to follow
federal directives at the risk of losing most or all of their funding for a certain program.73
Congress authorized the GFSA of 1994 in response to a rash of student-caused gun violence in
schools.74 The law was repealed in 2001 and re-enacted with the No Child Left Behind Act
(NCLB); the substance of the law remained the same, albeit with more specificity. 75 Local
educational agencies in states receiving federal funding under the NCLB must expel from school

68

See Nat’l Fed’n of Indep. Bus., 132 S. Ct. 2566.

69

U.S. CONST. art 1, § 8, cl.1.

70

Nat’l Fed’n of Indep. Bus., 132 S. Ct. at 2574.

71

South Dakota v. Dole, 483 U.S. 203, 206 (1987).

72

Id. at 207-8.

73

Compare Dole, 483 U.S. at 211 (a federal highway funding program that required its state recipients to have a
minimum drinking age of 21 years old was permissible as it only took away five percent of funding if states failed to
meet this requirement), with Nat’l Fed’n of Indep. Bus., 132 S. Ct. at 2604 (finding that the ACA Medicaid
expansion was ruled to exceed Congress’s Spending Clause powers when it endangered states’ Medicaid funding as
“a gun to the head” if states did not adopt the new requirements of the ACA).
74

Avarita L. Hanson, Have Zero Tolerance School Discipline Policies Turned into a Nightmare? The American
Dream’s Promise of Equal Educational Opportunity Grounded in Brown v. Board of Education, 9 U.C. DAVIS J.
JUV. L & POL’Y 289, 303 (2005).
75

Id. at 305.
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for at least one year any student who brings or possesses a firearm at school.76 “School” is defined
as “any setting that is under the control and supervision of the local educational agency for the
purpose of student activities approved and authorized by the local educational agency.”77 There is
an exception for firearms stored inside a locked vehicle on campus property, as well as for firearms
used in locally-authorized school activities, as long as the local agency adopts appropriate safety
measures.78 Further, the GFSA requires that federal fund recipients comply with state expulsion
law and provide a description of the circumstances surrounding any expulsion imposed under the
law.79
The constitutionality of the GFSA has never been challenged. 80 Implementing a disciplinary
system to guard against students bringing guns to school thereby promoting school safety can be
presumed in pursuit of the general welfare. The GFSA is unlikely to face problems on the next two
Dole limitations either.81 The area where it may face constitutional challenges is whether its
conditions coerce the states to follow Congress’s directives. However, there is no set test here, and
no state has challenged the law, so it is reasonable to conclude that the condition/funding
combination is not coercive to the states.
In addition to affording Congress powers, the Constitution imposes limits. The next section deals
with limitations on Congress’s powers to enact gun safety legislation.
D. The Tenth Amendment as a Limitation on Congressional Power
The final piece of the Bill of Rights—the Tenth Amendment—states, “The powers not delegated
to the United States by the Constitution, nor prohibited by it to the States, are reserved to the states
respectively, or to the people.”82 The interpretation of this amendment has varied widely
throughout history. At one point, the Supreme Court concluded that the amendment was a
“truism”83 that had not been construed to deprive the federal government of its authority to exercise
any means in furtherance of its enumerated powers that are appropriate for its given ends. 84 At
another time, it ruled that the federal government violated the amendment by commandeering state
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officials to enforce federal laws, including running federally mandated firearm purchase
background checks.85
Nevertheless, the Court has indicated that the federal government can exercise its powers and
affect the states without violating the Tenth Amendment. In Reno v. Condon, the Court ruled that
federal regulation of the sale of driver’s license information was valid, because it was a regulation
of an activity that a state was involved in and not a regulation of the state itself. 86 The law
“regulates the States as the owners of data bases. It does not require the South Carolina Legislature
to enact any laws or regulations, and it does not require state officials to assist in the enforcement
of federal statutes regulating private individuals.”87
Congress may enact laws that regulate activities in which the states are involved, but it cannot act
through the states and commandeer their internal governmental processes. 88 Any law designed to
reduce gun violence in schools would similarly need to avoid commandeering state government
functions or unduly coercing them.
E. The Second Amendment as a Limitation on Gun Control Legislation
Any law that even appears to advance gun control is likely to meet Second Amendment challenges.
In District of Columbia v. Heller, the Supreme Court clarified that being in a militia was not a
prerequisite to owning a firearm and that there is an individual right to purchase and own a gun for
personal use.89 However, the Court did note that “nothing in our opinion should be taken to cast
doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill,
or laws forbidding the carrying of firearms in sensitive places such as schools and government
buildings.”90
In the aftermath of Heller, numerous lawsuits were brought challenging national and state gun
control laws.91 The Supreme Court in Heller did not prescribe a level of scrutiny for lower courts
to use when considering Second Amendment challenges to gun control.92 In one case, United
States v. Redwood, an individual indicted on charges of carrying a gun within a school zone
See Printz v. United States, 521 U.S. 898, 935 (1997) (the Supreme Court held the Brady Act’s temporary
requirement that state officials enforce a federal background check law to be unconstitutional).
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challenged the GFSZA on Second Amendment grounds. 93 The district court upheld the law after
applying intermediate scrutiny, as prescribed by the Seventh Circuit.94 Relying on data that
connects gun possession within school zones to harm to minors, it held that protecting children
from gun violence was an important government interest and that the GFSZA was substantially
related to achieving that interest.95
If a court were to use strict scrutiny when deciding whether a gun control law violates the Second
Amendment, the law could be overturned. Strict scrutiny, which demands that a law is narrowly
tailored to serve a compelling government interest, is traditionally fatal for the law in question due
to its stringent parameters. While a gun law, especially one pertaining to guns in schools or the
areas surrounding them, might meet the compelling government interest prong of the test,
problems could occur on the second prong, such as the law being over-inclusive.96
Nevertheless, the mere threat that a court might opt for strict scrutiny for a gun control law should
not deter Congress from taking reasonable action on guns that even a conservative like Justice
Scalia would have likely supported.97
IV. PROPOSED LEGISLATIVE SOLUTIONS TO REDUCE THE THREAT OF GUN VIOLENCE IN SCHOOLS
Section IV addresses three possible solutions to curb violence in K-12 schools: gun control in the
form of expanded background checks and mandated school plans to address active shooter
scenarios, in addition to increased funding for SROs.98 These solutions, though triggering diverse
constitutional analysis, should have no problem meeting constitutional muster.
A. Increased Gun Control: Expanding Background Checks
As minors, Eric Harris and Dylan Klebold were both ineligible to purchase firearms from
a federally registered firearm dealer.99 After their 18 year-old friend refused to purchase guns for
93
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See Heller, 554 U.S. at 626-27 (In his opinion for the majority, Justice Scalia explicitly stated that the right secured
by the Second Amendment is not unlimited, even going as far to say that the opinion should not “cast doubt” on “laws
forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing
conditions
and
qualifications
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the
commercial
sale
of
arms.”).
See generally The White House, Now is the Time: The President’s Plan to protect our children and our
communities by reducing gun violence (2013),
https://obamawhitehouse.archives.gov/sites/default/files/docs/wh_now_is_the_time_full.pdf; see also Guns in
Schools, GIFFORDS LAW CENTER TO PREVENT GUN VIOLENCE, https://lawcenter.giffords.org/gun-laws/policyareas/guns-in-public/guns-in-schools/#federal (last visited October 20, 2018).
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the two “prohibited purchasers” due to required background check forms, the two teenage boys
and their friend went to a local gun show. 100 Federally registered firearm dealers must still conduct
background checks at such shows, but unregistered dealers conducting “private sale[s]” are not
required to conduct such checks. 101 Harris and Klebold were aware of this loophole and walked
around the floor of the show, asking sellers if they were licensed or private. 102 When the pair found
a gun they wanted, they merely had to ensure that their friend was the official purchaser. They
obtained the guns despite the fact that it may have been transparent that the 18 year-old was
purchasing the firearm for her minor friends.103 In fact, it was Klebold that handed over the
payment and accepted the gun during one transaction.104 Harris and Klebold used the guns
purchased to kill twelve students and one teacher, and wound more than 20 others at Columbine
High School in Littleton, Colorado in April of 1999. 105
Forty percent of gun purchases occur through private sales where no background check is
required.106 Although these sales are sometimes harmless transfers between friends and family
members,107 their prevalence leaves plenty of room for questionable and dangerous firearm sales
to occur. Federal law does not require private sellers to check the identification of buyers, allowing
a gaping hole for minors or those with felony records to purchase a firearm.108 A law akin to the
proposed 2013 Manchin-Toomey bill that would erase the dichotomy between federally registered
sellers and private sellers and mandate background checks for all sales 109 would be helpful. At the
very least, it would prevent a minor from acquiring a firearm from a gun store or gun show with
which he or she intends to shoot up a school.
Given that the GFSZA, which only pertains to possessing guns within school zones, has been
upheld on commerce grounds since inclusion of its jurisdictional element, it is reasonable to infer
that any law requiring background checks for gun purchases would easily pass muster under the
Commerce Clause as the law would be regulating an economic activity. 110 The background checks,
100
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because they regulate the sale of firearms, serve as a form of economic regulation. Following
jurisprudence surrounding the Commerce Clause, the law could designate guns as instrumentalities
of interstate commerce through jurisdictional language 111 or the intrastate private sale of guns
could be considered an economic activity that affects interstate commerce in the aggregate.112
Additionally, the Brady Handgun Violence Prevention Act of 1993 (Brady Act) provides precedent
for this type of law, as it requires all dealers with federal firearms licenses (FFLs) to conduct
background checks on potential purchasers.113
Alternatively, if the economic activity argument fails, it is possible that any such law could be
deemed a part of a comprehensive scheme regulating guns. In Gonzalez v. Raich, the Supreme
Court ruled that intrastate activity relating to medicinal marijuana possession could undercut a
comprehensive narcotics regulatory scheme in the form of the Controlled Substances Act.114 Here,
the Brady Act could serve as a comprehensive regulatory scheme concerning firearms that would
be undercut without expanded background checks. As it is, private sales allow individuals to
circumvent the Brady Act. This is analogous to intrastate medicinal marijuana cultivation
undercutting a comprehensive, nationwide narcotics regulation.
The Brady Act was contested on constitutional grounds, but not due to any Commerce Clause
problems.115 Its provisions required state and local law enforcement personnel to conduct
background checks in the interim while the federal background check system was being built. 116
County chief law enforcement officers successfully contested these provisions on Tenth
Amendment grounds, with the Court holding that Congress could not direct state officials to
enforce the laws it has enacted, because the federal government cannot coerce a state to enforce a
regulatory scheme. 117 This is in contrast to a situation in which Congress passes a law regulating
an activity that the state is involved in and does not require the state government to have any role
in policy making or enforcing. 118 The system that the Brady Act put in place, the National Instant
Criminal Background Check System (NICS), does not run afoul of the Tenth Amendment, since
it does not require states to participate in the system.119 And yet, states’ voluntary participation in
NICS was substantial enough that it resulted in the rejection of more than 1.5 million illegal gun
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purchases in the decade following the Brady Act’s passage.120 An expansion of NICS to private
sales would likely stay clear of any violation if done in a consistent manner, although an argument
could be made that the system would be more effective if states were required to participate.121
The Second Amendment could also serve as a potential obstacle for a law of this kind. The NRA
and other gun rights groups challenge any law they perceive as infringing on an individual’s right
to bear arms.122 However, since the Brady Act has not yet been successfully challenged on Second
Amendment grounds even post-Heller,123 it is unlikely that expanding background checks to
private sales would trigger a violation. Even Justice Scalia in Heller included “laws imposing
conditions and qualifications on the commercial sale of arms” in his non-exhaustive list of
presumptively legal gun restrictions 124
B. Mandatory School Planning for Active Shooter Scenarios
As mentioned earlier, the tragic loss of life at Sandy Hook Elementary could have been reduced
substantially if substitute teachers had a key that locked the door to their classrooms.125 President
Obama’s executive orders in the aftermath of the event addressed school emergency planning but
did not require schools to follow the plans developed by the administration. 126 And since the
nation’s schools vary in numerous ways, including in layout and size, a universal plan would likely
be ineffective anyway.127 Congress, with the power of the purse, has a stronger ability to get state
educational agencies to follow its directives.
Through the Spending Clause, Congress can entice states to adopt its directives as conditions to
receiving funding. As mentioned, Congress can direct states to comply with the GFSA in exchange
for federal education funding. 128 Schools protecting their students, educators and employees
furthers the general welfare. Congress should follow the GFSA and amend its education funding
laws to mandate state-required comprehensive plans for schools in responding to active shooter
scenarios. Congress could put forth a reporting system between local and statewide agencies, the
latter reporting to the Department of Education. Any local educational agency requesting funding,
120
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such as a school district, would have to submit a report to the statewide agency, which would create
a state report for the Department of Education. 129
These local reports should detail each school’s comprehensive plan for an active shooter situation.
The agencies could also spell out the plans specifically, detailing everything from security systems
and lockdown procedures to teacher training and ensure that all educators and staff have keys to
every room that might serve as shelter. The statewide agencies could also require that local
agencies ensure their schools frequently run practice drills of the plans that they develop. 130 Such
plans are likely useless unless regularly practiced by both staff and students. 131 Requiring that each
initial report includes a comprehensive security and vulnerability assessment may be an additional,
though ambitious, way to make sure school districts are doing all they can to secure their
schools.132
C. Additional Funding for School Resource Officers
In 2013, a student at Arapahoe High School in Centennial, Colorado entered the school with a
shotgun and a machete, along with a backpack filled with three Molotov cocktails. 133 Upon hearing
shots fired, a sheriff’s deputy assigned to the school as an SRO responded.134 The shooter
committed suicide within a minute and a half of entering the school. 135 School resource officers
could prove a strong deterrent to individuals who have violent intentions towards an educational
community. A survey found that 56% of persons incarcerated for felony convictions would not
attack a potential victim known to be armed.136 Data from the last two decades indicates a drop in
violent incidents at schools coinciding with the expansion of SRO programs nationwide. 137
Anecdotally, the Columbine murderers chose to commit their massacre while the high school’s
SRO was off campus eating lunch, which indicates that they might not have gone through with the
act if an SRO were present.138 Response time is critical during an active shooter event whether on
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a school campus or any other location. 139 An SRO forces a shooter to react to the responding force
or to commit suicide, which improves the odds of survival for students and educators as they are
no longer the shooter’s immediate target.140 Without an SRO, a school has to wait for police to
respond to the threat, which will almost certainly take longer than the response of an SRO.141 Had
there been no SRO at the Centennial school in 2013, it would have taken far longer than 80 seconds
for law enforcement to arrive and confront the shooter, and the name Arapahoe High School would
live in similar infamy as Columbine.
The Spending Clause would again be the method by which Congress could pursue this solution.
Similar to keeping guns out of schools and mandating school plans for active shooter scenarios,
providing funding for SROs is in pursuit of the general welfare as its promotes a safe educational
environment for the nation’s youth.
However, SROs are expensive, with each costing between $50,000 and $80,000 per year.142
Federal assistance should pay for SRO programs, and the funding can be tied in closely with local
law enforcement agencies. At the same time, with funding from programs like these taking up a
sizeable portion of the assistance provided by the federal government to the states, there is a
possibility of an argument that conditional funding is coercive. Thus, Congress would have to
condition the funding in such a way that refusing to comply would not cut states off from an overly
burdensome amount of the funding they would otherwise receive for educational purposes. In other
words, making federal funds entirely contingent upon a state SRO program would not be
constitutionally viable. 143 Rather, incentivizing SRO programs in exchange for funding should
clear any such law of Tenth Amendment concerns.
SROs are controversial, especially when considering their involvement in school discipline. Critics
of SROs claim that their disciplinary tactics criminalize the education system and push students
into the school-to-prison pipeline.144 This piece does not endorse the use of SROs for school
disciplinary measures, but rather for their utility in substantially reducing the likelihood of a mass
casualty. It may be politically difficult, however, to fund SRO programs while also not authorizing
a role for SROs in school discipline.
V. CONCLUSION
Shootings in our nation’s K-12 schools are all-too-regular events. Though there has been a
decrease in school-related homicide rates and fewer students are carrying guns since the passage
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of the GFSA and GFSZA, 145 the hundreds of incidents of gunfire on school grounds since the mid1990s prove that these laws have not prevented such tragedies. Both laws punish, rather than
proactively prepare for or prevent, such events. The GFSZA’s myriad exceptions also undermine
its goal of keeping guns away from schools. 146
Fortunately, Congress has a number of constitutional tools at its disposal. Expanding background
checks to private firearm sales and mandating school plans for active shooter scenarios through
funding for state and local educational agencies, in addition to increasing funding for SROs, are
among potential solutions Congress should pursue. As an example of the success of expanded
background checks, Connecticut saw a 40% decrease in gun homicides after it began requiring
background checks on all handgun sales.147 While it may be impossible to prevent every school
shooting, Congress must act to reduce the likelihood and curtail the violence that each one inflicts
on its educational community.
In appraising the feasibility of these solutions, mandated school plans for active shooter
scenarios is most likely for congressional action, since it is the least controversial of the three.
Thirty-two states already require local school districts to have emergency operations plans, and
40 states require individual schools to conduct emergency exercises, though coordination
between federal and state agencies is reported to be lacking.148 Mandating school security and
safety planning does not touch upon more contentious subjects like gun control and school
discipline, with which SROs are strongly linked. Funding for safety planning is also a cheaper
option than SROs that Congress, especially in its current form, is likely to prefer in a time in
which domestic spending is constantly under scrutiny.
Expanded background checks are likely impossible in the current political climate. Even when
the Democratic Party, which is less beholden to the NRA149 than the Republican Party,
controlled the Senate in 2013, it could not manage to pass the Manchin-Toomey bill, which
would have provided for expanded background checks. Expanded background check legislation
will not even make it to the floor for a vote in either house of Congress while under Republican
control.
It is possible that the climate surrounding gun control issues will become more amenable to
progress considering Democrats won a majority of seats in the House of Representatives in the
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2018 Midterm Elections and House Minority Leader Nancy Pelosi previously vowed to include
background check legislation as among the first votes she would schedule as Speaker of the House
if the party re-took the chamber.150 The solutions put forth in this Article do not have an expiration
date and are available for a more-functional future Congress. Nevertheless, Congress should act
immediately on whatever is politically possible. There is no sign of these tragedies stopping; until
Congress acts more forcefully, the names of schools turned into deadly crime scenes will only
compound in this nation’s collective memory and soul.
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